DISSENTING VIEWS
H.J. Res. 36

We oppose H.J. Res. 36, which would -- for the first time in our Nation's history -- modify the
Bill of Rightsto limit freedom of expresson. Although the motives of the propostion's supporters are
well-intended, we believe that adopting H.J. Res. 36 iswrong as a matter of principle, wrong asa
matter of precedent, and wrong as a matter of practice.

H.J. Res. 36 responds to a perceived problem -- flag burning -- that isal but nonexistent in
American lifetoday. Studiesindicate that in al of American history from the adoption of the United
Saes flag in 1777 through the Texas v. Johnson' decision in 1989 there were only 45 reported
incidents of flag burning.? Moreover, most incidents of flag burning can be successfully prosecuted
today under laws relating to breach of the peace -- all fully within current condtitutional constraints

By embedding a principle prohibiting flag desecration into the Congtitution, we will have
elevated the flag over other cherished symboals, including not only nationa symbols such as the Declara:
tion of Independence and Statue of Liberty, but religious symbols such as crosses and bibles.

Ironicaly, H.J. Res. 36 will not even achieve the sponsors stated purpose -- protecting the
American flag and honoring American's veterans. History has taught us that restrictive legidation merdy
encourages more flag burning in an effort to protest the law itsdlf,* and a vaguely worded condtitutiondl

1491 U.S. 397 (1989). In a5-4 decision authored by Justice Brennan, the Court found that the
Texas flag desecration law was uncongtitutiona as applied in that it was a " content-based” restriction.
Subsequent to Johnson, Congress enacted the Flag Protection Act in an effort to craft a more content-
neutra law. In United States v. Eichman, 496 U.S. 310 (1990), the Court overturned severd flag
burning convictions brought under the new law, finding that the federa law continued to be principdly
amed a limiting symboalic speech.

Robert J. Goldstein, Two Centuries of Flagburning in the United Sates, 163 Flag Bull. 65
(1995).

3See Hearing on H.J. Res. 79, Proposing an Amendment to the Constitution of the United
Sates Before the Subcomm. on Constitution of the House Comm. on the Judiciary, 104th Cong.,
1st Sess. (May 24. 1995) [hereinafter, 1995 House Judiciary Hearings| (statement of Bruce Fein, at
1).

“In his extensive survey of the history of American flag desecration law, Robert Goldstein writes that
"[&]lthough the purpose of the [Flag Protection Act adopted by Congressin 1968] was to supposedly
end flag burnings, itsimmediate impact was to spur perhaps the largest sngle wave of such incidentsin
American history." Robert J. Goldgtein, Saving "Old Glory" -- The History of the American Flag
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amendment such asH.J. Res. 36 will surely cause such efforts to increase many times over. If wetruly
want to honor our veterans, it would be far more congtructive for Congress to ensure that money is
available under the budget to provide them promised hedth care benefits and pension payments. Thus,
while we condemn those who would dishonor our nation's flag, we believe that rather than protecting
the flag, H.J. Res. 36 will merely serve to dishonor the Condtitution and compromise the very idedls our
nation was founded on. Retired Genera Coalin L. Powell echoed this sentiment, Seting,

The Firs Amendment exists to insure that freedom of speech and expression gpplies
not just to that with which we agree or disagree, but adso that which we find outrageous.
| would not amend that great shield of democracy to hammer afew miscreants. The
flag will be flying proudly long after they have dunk away.®

IMPORTANCE OF FREEDOM OF EXPRESSION

Freedom of expression is one of the preeminent human rights and is centrd to fostering al other
forms of freedom. Professor Emerson notes that since as early as the Renaissance, free and open
expresson has been consdered to be an essentid dement of human fulfillment: “The theory [of free
expression] grew out of an age that was awakened and invigorated by the idea of anew society, in
which man's mind was free, his fate determined by his own powers of reason, and his prospects of
creding arationd and enlightened civilization virtualy unlimited.”

Freedom of expression aso provides an important safety valve for society. Professor
Greenwalt writes that "those who are resentful because their interests are not accorded fair weight, and
who may be doubly resentful because they have not even had a chance to present those interests, may
seek to atain by radicd changesin exiding inditutions what they have failed to get from the indtitutions
themsdves. Thus liberty of expression, though often productive of divisveness, may contribute to
socid stability."”

Freedom of expresson aso serves as an important tool in checking the abuse of powers by
public officids. Professor Blas has noted that this " checking function™ should be accorded aleve of
protection higher than that given any other type of communication because "the particular evil of officid

Desecration Controversy 215 (1995).
SLetter from Colin L. Powell to Hon. Patrick Leahy, May 18, 1999.

®Thomas Emerson, Toward a General Theory of the First Amendment, 72 YdeL.J. 877, 886
(1963).

"Kent Greenwalt, Speech and Crime, A.B.F. Res.J. 645, 672-3 (1980). See also Rotunda,
Treatise on Constitutional Law: Substance and Procedure 8§ 20.6 at 18 (2d ed. 1992).
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misconduct is of a specid order.”®

Perhaps the most important function served by a system of free expression isthat it alowsfor
free and open exchange of thoughts -- referred to by Justice Holmes as the "marketplace of ideas® In
a 1644 speech before the English Parliament criticizing censorship laws, Milton articulated the notion
that free expresson helps to prevent human error through ignorance:

[TIhough dl the winds of doctrine were let loose to play upon the earth, so truth bein
the field, we do injurioudy, by licenang and prohibiting, to misdoubt her srength. Let
her and falsehood grapple, whoever knew truth put to the worse in afree and open
encounter?'°

In his 1859 essay On Liberty, John Stuart Mill further expanded upon this vison when he
recognized the public good and enlightenment which results from the free exchange of idees:

Firg, if any opinion is compelled to slence, that opinion for aught we can certainly
know, betrue. ... Secondly, though this sllenced opinion bein error, it may, and very
commonly does, contain aportion of thetruth. . .. Thirdly, even if the received opinion
be not only true but the whole truth; unlessit is suffered to be and actudly is, vigoroudy
and earnestly contested, it will by most of those who receive it, be held in the manner of
apreudice.

The American system of government isitself premised on freedom of expresson. Professor
Emerson notes, "Once one accepts the premise of the Declaration of Independence that governments
derive 'thair just powers from the consent of the governed' -- it follows that the governed must, in order
to exercise ther right of consent, have full freedom of expression both in forming individua judgments
and in forming the common judgments.”*2

8See Redish, The Value of Free Speech, 130 U. Penn. L. Rev. 591, 611 (1982).

®Justice Holmes articulated his "marketplace of ideas" theory of free speech in hisdissent in Abrams
v. United Sates, 250 U.S. 616, 630 (1919): “[T]he ultimate good desired is better reached by free
tradeinidess. . . the best test of truth isthe power of the thought to get it accepted in the competition
in the market."

103, Milton, Areopagitica, A Soeech for the Liberty of Unlicensed Printing to the Parliament
of England (1644).

1138, Mill, On Liberty Ch. 1. (1859).

2Emerson, supra note 6, at 883.



The founding fathers recognized the difficulties in maintaining a system of free expresson agangt
the "tyranny of the mgority.” In The Federalist Papers, James Madison expressed concern asto the
unfettered power of the mgority: "By afaction | understand a number of citizens, whether amounting to
amgority or aminority of the wholewho are . . . adverseto the rights of other citizens, or to the
permanent and aggregate interests of the community.® It isfor these reasons that the Condtitution not
only explicitly protected freedom of expression,* but crested ajudiciary possessing the power of
review over dl legidative and executive action. These twin safeguards -- awritten condtitution and an
independent judiciary -- have served to foster in this country the freest society in human higtory.

H.J. RES. 36 ISWRONG AS A MATTER OF PRINCIPLE

Unfortunately, H.J. Res. 36 belies our system of unfettered political expresson. In so doing, it
not only undermines our commitment to freedom of expresson and opens the door to sdlective
prosecution based on palitica belief, but diminishes our nation's internationa standing.

The true test of any nation's commitment to freedom of expresson liesin its ability to protect
unpopular expression, such as flag desecration. In 1929, Justice Holmes wrote thet it was the most im-
perative principle of our Congtitution that it protect not just freedom for the thought and expresson we
agree with, but "freedom for the thought we hate®> As Justice Jackson so eloquently wrote in 1943:

Freedom to differ is not limited to things that do not matter much. That would be a
mere shadow of freedom. The test of its substance isthe right to differ asto things that
touch the heart of the exiging order. If thereis any fixed star in our congtitutiona
congdlation, it isthat no officid, high or petty, can prescribe what shal be orthodox in
politics, nationalism, religion or other matters of opinion.

As Jm Warner, a Vietnam veteran and prisoner of the North Vietnamese from October 1967
to March 1973, has written:

3The Federdist No. 10 (J. Madison) at 57 (J. Cooke ed. 1961).

%Indeed, the framers chose to include freedom of speech in the First Amendment of the Bill of
Rights, and wrote its protection in absolute terms. "Congress shdl make no law . . . dridging freedom
of speech. . . .. " The strictness of the language is in contrast with the Fourth Amendment, for example,
which prohibits only "unreasonable searches and saizures™

BUnited States v. Schwimmer, 254 U.S. 644, 655 (1929) (Holmes, J., dissenting).
®\West Virginia Board of Education v. Barnette, 319 U.S. 624, 642 (1943).
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Thefact is, the principles for which we fought, for which our comrades died, are
advancing everywhere upon the Earth, while the principles againgt which we fought are
everywhere discredited and rgected. The flag burners have logt, and their defeat isthe
mogt fitting and thorough rebuke of their principles which the human could devise. Why
do we need to do more? An act intended merely as an insult is not worthy of our fallen
comrades. It isthe sort of thing our enemies did to us, but we are not them, and we
must conform to a different sandard. . .. Now, when the justice of our principlesis
everywhere vindicated, the cause of human liberty demands that this amendment be
rgected. Rgecting this amendment would not mean that we agree with those who
burned our flag, or even that they have been forgiven. It would, instead, tell the world
that freedom of expresson means freedom, even for those expressons we find
repugnant.t’

And there can be no doubt that "symbolic speech” rdating to the flag fals squarely within the
ambit of traditionally protected speech. Our nation was borne in the dramatic symbolic speech of the
Boston Tea Party, and our courts have long recognized that expressive speech associated with the flag
is protected speech under the First Amendment.

Beginning in 1931 with Sromberg v. California® and continuing through the mid-1970s with
Smith v. Goguen'® and Spence v. Washington,® the Supreme Court has consistently recognized that
flag-related expression is entitled to congtitutional protection. Indeed, by the time Gregory Johnson
was prosecuted for burning a U.S. flag outside of the Republican Convention in Ddlas, the State of

17See Hearing on H.J. Res. 54, Proposing an Amendment to the Constitution of the United
Sates Before the Subcomm. on the Constitution of the House Comm. on the Judiciary, 105th
Cong., 2nd Sess. (April 30, 1997) [hereinafter 1997 House Judiciary Hearings| (statement of Jm
Warner). These thoughts are echoed by Terry Anderson, aformer U.S. Marine Staff Sergeant and
Vietnam veteran who was held hostage in Lebanon, who wrote that “[H.J. Res. 54] is an extremely
unwise regtriction of every American's Congtitutiona rights. The Supreme Court has repeatedly held
that the First Amendment protects symbolic acts under its guarantee of free speech. Burning or
otherwise damaging aflag is offensve to many (including me), but it harms no one and is o obvioudy
an act of politica speech that I'm amazed anyone could disagree with the Court.” (Id. statement of
Terry Anderson).

18283 U.S. 359 (1931) (date statute prohibiting the display of a"red flag" overturned). Absent this
decison, a State could theoreticaly have prevented its citizens from displaying the U.S. flag.

19415 U.S. 94 (1972).

20418 U.S. 405 (1974) (overturning convictions involving wearing aflag patch and attaching a peace
ggnto aflag).
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Texas readily acknowledged that Johnson's conduct constituted "symbolic speech” subject to protec-
tion under the First Amendment.! Those who seek to justify H.J. Res. 36 on the grounds that flag
desecration does not condtitute "speech” are therefore denying decades of well understood court
decisons.?

While we deplore the burning of an American flag in hatred, we recognize that it is our alowance
of this conduct that reinforces the strength of the Congtitution. As one federa court wrotein a1974
flag burning case, "[T]he flag and that which it symbolizesis dear to us, but not so cherished asthose
high mord, legal, and ethical precepts which our Congtitution teaches®® The genius of the Condtitution
liesinitsindifference to aparticular individud's cause. Thefact that flag burners are able to take refuge
in the Firs Amendment means that every citizen can be assured that the Bill of Rightswill be avalable
to protect his or her rights and liberties should the need arise.

H.J. Res. 36 will aso open the door to selective prosecution based purely on palitical beliefs.
When Peter Zenger was charged with "seditious libel" in the very first case involving freedom of speech
on American soil, hislawyer, James Alexander warned:

The abuses of freedom of speech are the excrescences of Liberty. They ought to be
suppressed; but whom dare we commit the care of doing it? An evil Magidtrate,
entrusted with power to punish Words, is armed with a Wegpon the most destructive
and terrible. Under the pretense of pruning the exuberant branches, he frequently
destroys the tree.*

The higtory of the prosecution of flag desecration in this country bears out these very warnings.

2Texas v. Johnson, 491 U.S. at 397.

22See also, Note, The Supreme Court -- Leading Cases, 103 Harv. L. Rev. 137, 152 (1989) ("the
mgority opinion [in Johnson] isardatively sraghtforward gpplication of traditiond first amendment
jurisprudence’); Sheldon H. Nahmod, The Sacred Flag and the First Amendment, 66 Ind. L.J. 511,
547 (1991) ("Johnson is an easy case if well-established first amendment principles are gpplied to it”).
Survey results show that the mgjority of Americans who initialy indicate support for aflag protection
amendment oppose it once they understand its impact on the Bill of Rights. In a 1995 Peter Hart poll,
64 percent of registered voters surveyed said they were in favor of such an amendment, but when
asked if they would oppose or favor such an amendment if they knew it would be the firgt in our
Nation's history to restrict freedom of speech and freedom of politica protest, support plummeted from
64 percent to 38 percent.

#U.S exrel Radich v. Criminal Court of N.Y., 385 F. Supp. 165, 184 (1974).
24philadel phia Gazette, Nov. 17, 1737, quoted in Levy, Legacy of Suppression 135 (1960).
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The overwhelming mgority of flag desecration cases have been brought againgt politica dissenters,
while commercia and other forms of flag desecration have been dmost completely ignored. An article
inArt in America points out that during the Vietnam War period, those arrested for flag desecration
were "invariably critics of nationa policy, while 'patriots who tamper with the flag are overlooked.'®
Whitney Smith, director of the FHag Research Center has further observed that commercia misuse of
the flag was "more extensve than its misuse by leftists or sudents, but this is overlooked because the
business interests are part of the establishment.?

Supporters of H.J. Res. 36 argue that many flag desecration “incidents’ involve the burning of
theflag. Yet the burning of the flag is aso considered to be the proper way to retire aflag, and such
flag burning events are common throughout the country.?” H.J. Res. 36 seeksto ater the present First
Amendment implications of flag burning. It is dear under H.J. Res. 36 that burning a flag while saying
something respectful would not be incong stent with the proposed Amendment, while burning aflag
while saying something which offended the local sheriff could be acrimind offense. Thus, what would
be regulated by H.J. Res. 36 is not the physical action of burning aflag, but the sentiments expressed
with the burning.

Almogt as sgnificant as the damage H.J. Res. 36 would do to our own Condtitution, is the harm
it will inflict on our internationa standing in the area of human rights. Demondirators who cut the
communist symbols from the center of the East German and Romanian flags prior to the fal of the Iron
Curtain committed crimes againg their country's laws, yet freedom-loving Americans judtifigbly

%See Robert J. Goldstein, supra note 4, at 154.
2d.

2TA June 19, 2001 search of recent news articles conducted by the Congressiona Research Service
reveded four articles, dl of which referred to flag burning by the American Legion. See “Wayne
Briefly,” The Detroit News, June 10, 2001, at 3 (the town of Dearborn, Michigan would burn tattered
American flags during its annua Flag Day ceremony from 6:00 to 7:00 p.m. on June 14, 2001); Sonia
Csencdits, “Ex-POW Tdls What To Do Before Disrepecting Flag ** Ask Someone To Whom It's
Meaningful, He Urges at Disposal Event,” The Morning Call, June 10, 2001, at B3 (The town of
Bethlehem, PA disposed of more than 7,000 flags by burning them. * Orange flames engulfed the flags
as veterans and members of Boy Scout Troop 352, Bethlehem, solemnly dropped flags of adl szesinto
a55-gdlon drum. Often flames legped more than 4 feet in the ar as others from the audience chose
flags from among those piled high on two picnic tables, reedy for disposd.”); LaTanya Leicher & Sue
Ter Madt, “War Dog Memorid To Be Unvelled in Streamwood,” Chicago Daily Herald, May 24,
2001, a C1 (the annua Memorid Day wak in Bartlett, [llinois would include aflag retirement
ceremony where 13 flags would be burned); Mdissa Eisdan, “Legion Shares Etiquette, Symbolism of
Old Glory,” The Press-Enterprise, June 14, 2001, at BO2 (flags would be destroyed in a ceremony on
Jduly 3). No incidents of flag burning aside from these American Legion events were found.
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gpplauded these brave actions. If we are to maintain our mora stature in matters of humanrights, it is
essantia that we remain fully open to unpopular dissent, regardless of the form it takes?

To illudtrate, when the former Soviet Union adopted legidation in 1989 making it acrimind
offense to "discredit” a public officd, Communist officids sought to defend the legidation by relying on,
among other things, the United States Flag desecration statute® By adopting H.J. Res 36 we will be
unwittingly encouraging other countries to enact and enforce other more redtrictive limitations on speech
while impairing our own standing to protest such actions.

H.J. RES. 36 ISWRONG ASA MATTER OF PRECEDENT

Adoption of H.J. Res. 36 will also create a number of dangerous precedentsin our legdl
sysem. The Resolution will encourage further departures from the Firss Amendment and diminish
respect for our Congtitution.

If we approve H.J. Res. 36, it isunlikely to be the last time Congress acts to restrict our First
Amendment liberties. AsPresdent Reagan's Solicitor Generd Charles Fried tetified in 1990:

Principles are not things you can safely violate "jugt thisonce” Can we not just this
once do an injudtice, just this once betray the spirit of liberty, just this once bresk faith
with the traditions of free expresson that have been the glory of thisnation? Not safely;
not without endangering our immorta soul asanation. The man who says you can
make an exception to a principle, does not know what aprincipleis; just asthe man
who saysthat only this once let's make 2+2=5 does not know what it is to count.*

Adoption of H.J. Res. 36 will dso diminish and triviaize our Condtitution.®! If we begin to

8See, e.g., 1997 House Judiciary Hearings, supra note 5 (statement of PEN American Center,
Feb. 5, 1997) ("To dlow for the prosecution of [flag burners] would be to dilute what has hitherto been
prized by Americans everywhere as a cornerstone of our democracy. The right to free speech enjoys
more protection in our country than perhaps any other country in the world.").

2Rotunda, supra note 7, §20.49 at 352.

%Measures to Protect the American Flag, Hearing Before the Senate Comm. on the
Judiciary,
101st Cong., 2d Sess. (June 21, 1990) (statement of Charles Fried at 113) [hereinafter 1990 Senate
Judiciary Hearings).

31| nsarting the term "desecration” into the Congtitution would in and of itsalf seem highly
inappropriate. Webster's New World Dictionary defines "desecrate” as "to violate the sacredness of "
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second guess the courts authority concerning matters of free speech, we will not only be carving an
awkward exception into a document designed to last for the ages, but will be undermining the very
sructure created under the Congtitution to protect our rights. Thisis why Madison warned against
using the amendment process to correct every perceived condtitutional defect, particularly concerning
issues which inflame public passion.®* Consarvative legd scholar Bruce Fein emphasized this concern
when he testified before the Subcommittee at 1995 House Judiciary hearings.

While | bdieve the Johnson and Eichman decisons were misguided, | do not believe a
Condtitutional amendment would be a proper response. . .. To enshrine authority to
punish flag desecrations in the Condgtitution would not only tend to trividize the Nation's
Charter, but encourage such juvenile temper tantrums in the hopes of receiving free
gpeech martyrdom by an easily beguiled media. . . . 1t will lose that reverence and
accesshility to the ordinary citizen if it becomes cluttered with amendments overturning
every wrong-headed Supreme Court decision.®

And, as Professor Norman Dorsen points out in his testimony, “not including the Bill of Rights,
which wasratified in 1791 as part of the origina pact leading to the Condtitution, only 17 amendments
have been added to it, and very few of these reversed condtitutional decisions of the Supreme Court.
To depart from thistradition now . . . would be an extraordinary act that could lead to unpredictable
mischief in coming years”*

H.J. RES. 36 ISWRONG ASA MATTER OF PRACTICE

and in turn defines “ sacred” as "consecrated to agod or God; holy; or having to do with rdigion.” The
introduction of these terms could create a Sgnificant tension within our congtitutiona structure, in
particular with the rdigion clause of the First Amendment.

%2|_egd philosopher Lon Fuller dso highlighted this very problem over four decades ago: “We
should resst the temptation to clutter up [the Congtitution with amendments relating to substantive
meatters. In that way we avoid] . . . the obvious unwisdom of trying to solve tomorrow's problems
today. But [we aso escape the] more insdious danger of the weskening effect [such amendments]
have on the mord force of the Condtitution itsdlf." L. Fuller, American Legal Philosophy at Mid-
Century, 6 J.L. Ed. 457, 465 (1954), as cited in Hearings on Proposed Flag Desecration
Amendment before the Subcomm. on Constitution of the Senate Comm. on the Judiciary, 104th
Cong., 1st Sess. (June 6, 1995) [hereinafter, 1995 Senate Judiciary Hearings] (Statement of Gene R.
Nichal).

331995 House Judiciary Hearings, supra note 3 (statement of Bruce Fein at 1-2).

34See 1997 House Judiciary Hearings, supra note 5 (statement of Professor Norman Dorsen,
New Y ork University School of Law).
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Asapractica matter, H.J. Res. 36 is so poorly drafted and conceived that there can be no
doubt it will open up a"Pandoras Box" of litigation. Not only are its termsincredibly open- ended and
vague, but the Resolution gives us no guidance as to its intended Congtitutiona scope or parameter.
While the amendment's supporters claim they are merdly drawing a line between lega and illegd
behavior, in actudity, they are drawing no line a dl, but merdly granting the federd government open-
ended authority to prosecute dissenters who use the flag in amanner deemed inappropriate.

Thereislittle understanding or consensus concerning the meaning of such crucid terms as
"desecration” and "flag of the United States.” Depending on the Statute ultimately adopted under the
Amendment's authority, "desecration” could apply to canceling flag postage samps or use of the flag by
Olympic athletes. The term "flag of the United States’ could include underwear from the "Tommy
Hilfiger" collection aswell as a Puerto Rican flag indluding alikeness of the U.S. flag.®

The Resolution's sponsors aso appear to have little understanding as to its Condtitutional scope
or breadth. H.J. Res. 36 gives us no guidance whatsoever asto what if any provisons of the First
Amendment, the Bill of Rights, or the Condgtitution in genera that it is designed to overrule® During
debate of the 1995 proposed amendment, amendment sponsor Charles Canady (R-FL) asserted that
the flag desecration amendment would smply restore the status quo before the Supreme Court ruled in
1989.%" He later indsted, however, that the amendment would aso dlow the states to crimindize

%1995 House Judiciary Hearings, supra note 3 (statement of Representative Serrano). See also,
Rotunda, supra note 7, 820.49 a 890 (If we adopt laws outlawing flag desecration "there will be future
problems defining what isaflag. Will it be a crime for someoneto burn aflag? Or burning fireworksin
the shape of an American flag? May amovie director (filming Francis Scott Key watching Fort
McHenry) order that the American flag of 1812 be shot a and otherwise defaced? Will it beacrime
for the post office to cancd (i.e. deface) a stamp that has on it a copy of the American flag? If aflag
design ison ahbirthday cake, will it be afedera crimeto light the birthday candies on the cake? Will
cutting the cake defaceit? Isit defacing the flag to display it upsde down?").

%9Gince H.J. Res. 36 is drafted to modify the entire Congtitution, rather than any portion of the First
Amendment, it is unclear whether and to what extent it will supersede provisonsin the Bill of Rights
relating to “void for vagueness' (First and Fifth Amendments), overbreadth and least restrictive
dternatives test (First Amendment), search and seizure (Fourth Amendment), due process and sdlf-
incrimination (Fifth Amendment), cruel and unusud punishment (Eighth Amendment) and provisonsin
the Condtitution relating to the supremacy clause (Article VI, Section 2) and the speech and debate
clause (Article 1, Section 6). See e.g., 1990 Senate Judiciary Hearings, supra note 29 (statement of
Water Ddlinger); William Van Alstyne, Stars and Stripes and Siliness Forever, Legd Times, & 34
(October 2, 1989).

3"House Comm. on the Judiciary, Markup Session of H.J. Res. 79, 104th Cong., 1st Sess. 109
(1995).
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wearing dothing with the flag on it The latter interpretation goes well beyond overturning Johnson
and indicates that the flag desecration amendment could permit prosecution under statutes that were
otherwise uncondtitutionally void for vagueness. For example, the Supreme Court in 1974 declared
unconditutionally vague a satute that crimindized treating the flag contemptuoudy and did not uphold
the conviction of an individual wearing aflag patch on his pants®* Rep. Canady's interpretation of the
flag desecration amendment would alow such a prosecution despite the statute's vagueness.

It isinsufficient to respond to these concerns by asserting that the courts can easily work out the
meaning of the terms in the same way that they have given meaning to other termsin the Bill of Rights
such as"due process.” Unlike the other provisions of the Bill of Rights, H.J. Res. 36 represents an
open-ended and unchartered invasion of our rights and liberties, rather than a back-up mechanism to
prevent the government from usurping our rights.

CONCLUSION

Adoption of H.J. Res. 36 will undermine our commitment to freedom of expression and do redl
damage to the congtitutiona system set up by our forefathers. If we amend the Condtitution to outlaw
flag desecration, we will be joining ranks with countries such as Chinaand Iran and the regimes of the
former Soviet Union and South Africa®

We believe we have come too far as anation to risk jeopardizing our commitment to freedom
in such afruitless endeavor to legidate patriotism. Asthe Court wrote in West Virginia Sate Board of
Education v. Barnette

[The] ultimate futility of . . . attempts to compel coherenceisthe lesson of every such
effort from the Roman drive to samp out Chrigtianity as a disturber of its pagan unity,
the Inquigition as ameans to religious and dynastic unity, the Siberian exiles asameans
of Russan unity, down to the last failing efforts of our present totditarian enemies.
Those who begin coercive dimination of dissent soon find themselves exterminating
dissenters. Compulsory unification of opinion achieves only the unanimity of the
graveyard.*

If we adopt H.J. Res. 36, we will be denigrating the vison of Madison and Jefferson, and

#d. at 110.

39Gmith v. Goguen, 415 U.S. 566, 568-69 (1974).

“4°Roman Ralinick, “Flag Amendment would put U.S. with Iran, Ching" UPI (July 1, 1989).
4319 U.S. at 641.
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glorifying the smple-mindedness of Johnson and Eichman. If we tamper with our Condtitution, we will
have turned the flag, an emblem of unity and freedom, into a symbol of intolerance. We will not go on
record as supporting a proposa which will do what no foreign power has been able to do -- limit the
freedom of expression of the American people.

John Conyers, Jr.
Barney Frank
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